STATE OF MONTANA
BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

. . e e M A gy i S ey S S o e Gt T S S R A O G A e T

IN THE MATTER OF APPLICATION FOR )
CHANGE OF APPROPRIATION WATER RIGHT ) FINDINGS OF FACT, CONCLUSIONS
NO. 8772-c41QJ BY JOHN E. PALO ) OF LAW, AND ORDER
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Pursuant to the Montana Water Use Act, and to the Montana Administrative
Procedures Act, after due notice, a hearing on objections to the above-described
application was held in the courtroom of the Cascade County Courthouse at Great
Falls, Montana, on Friday, March 4, 1977, Gary L. Spaeth; Legal Counsel and
Hearing Examiner for the Department of Natural Resources and Conservation, presiding.

Mr. John E. Palo, the Applicant herein, appeared personally and presented
evidence and testimony in suppert of his application. The Applicant was represented
bv counsel, Mr. Donald J. Hamilton of the firm of Jardine, Stephenson, Blewett and
Weaver of Great Falls, Montana.

There were two objections filed to the above application by Mr. and Mrs. Harry
Wiegand of Sun River, Montana, and Mr. Bradley Hamlett, President of Hamlett Ranch
Company. Mr. Hamlett was represented by counsel, Mr. James W. Zion, of Helena,

Montana.

Mr. Robert Peter and Mr. Silvio Rodriguez attended the hearing on behalf of the
Department of Natural Resources and Conservation.

A ProposedTOrder (Proposal for Decision) and attached Memorandum, dated
November 22, 1977, Qas issued by the Hearing Examiner, Gary L. Spaeth.

The Proposed Order Notice as issued on November 22, 1977 provided that the
Proposed Order would not become final until accepted by the Administrator of the
Water Resources Division of the Department of Natural Resources and Conservation,
and that written exceptions to the Proposed Order, if any, shall be mailed to the

Department within ten {10) days of service upon the parties herein. Upon receipt
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of any written exceptions, opportunity would be provided to file briefs and to
make oral arguments before the Administrator of the Water Resources Division.

On December 9, 1977 the Department received a letter from Philip Johnson on
behalf of John Palo requesting that the application be modified as follows: “In
place of the 435 acre-feet per annum to the reduced figure of 216 acre-feet. Also
the proposed 942.9 gallons per minute would be reduced to 500 gallons per minute
with a flow rate reduction from 2.1 to 1.25 cfs. with the difference between the
435 acre-feet per annum and the modified amount, 216 acre-feet per annum remaining
at the original point of diversion. Also I would like to change the amount of land
which is proposed to be irrigated from 180 acres located in NWs, and N S, of
Section 17, T. 19 N., R. 1 W. to read 90 acres more or Tess in Whs NEY, E's NWy,

NE% SW4%, and NW% SEY of Section 17, T. 19 N., R. 1 W. Due to further water test
taken after the hearing held in Great Falls, indicated that the salt content was

to high to justify investing a large amount of money in irrigating the proposed
ground. Without using a large amount of Sun River water for leaching. However

at certain times of the year Muddy Creek water is suitable for sprinkler

jrrigation and possibly could be used an entire season if the créek ran sufficient."

On December 13, 1977 the Department received an "Exception to Propesed Order”,
dated December 9, 1977 from James W. Zion, attorney for the Objector Hamlett
Ranch Company, filed in opposition to the Proposed Order as issued by the Hearing
Examiner on November 22, 1977 in the matter of Application No. 8772-c41QJ by John
E. Palo.

The Department pf letter of December 14, 1977 to Mr. Zion, with copies to
Messrs. Palo, Johnsoﬁ, Hamilton and Hamlett, acknowledged receipt of his Exception
and advised him of his opportunity to file a Brief in support of the Exception
within fifteen (15) days after receipt of the Department's letter. Mr. Zion was
also informed of Mr. Johnson's letter of December 9, 1977 requesting a modification

of the application. Mr. Zion was requested to respond to the Applicant's letter

of December 9, and also to indicate if he wished to request an oral argument
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hearing on the exception before the Water Resources Division Administrator.

On Jangany 3, 1977 the Department received a letter dated December 30, 1977
from Mr. Zion in reply to the Department's letter of December 14, 1977. Mr. Zion
stated in part as follows: "I am submitting this letter in lieu of a brief in
this matter because the objector's briefs dated March 24th and April 6th, 1977 are
extensive and adequately address the issues in the case. I ask that those briefs
be reveiwed. After discussion of this matter with my client, oral argument before
the division administrator is hereby waived." In reference to Mr. Johnson's letter
of December 9, 1977, Mr. Zion stated, "I therefore demand that I be furnished
with a copy of.the test referred to and reserve my right to demand a new hearing
on the basis of the new evidence. Alternatively, I renew the objection of the
Hamlett Ranch Company to the proposed permit on the grounds raised in the exceptions
to proposed order dated December 9, 1977."

The Administrator of the Water Resources Division reviewed Mr. Zion's letter of
December 30, 1977 and the application record, and therefore issued a Notice to
Remand, dated January 30, 1978 which stated as follows:

"This is to advise that after intensive review of this matter,

‘1 hereby remand only specific issues necessitating further
consideration as outlined below to Gary L. Spaeth, Hearing Examiner
for this application. It is hereby ordered that the letter of
December 9, 1977 as signed by Philip Johnson for John Palo the
Applicant, and the December 30, 1977 letter of James W. Zion filed
on beha]f‘of his client, the objector Hamlett Ranch Co. are
remandedfto the Hearing Examiner for further consideration of
possible new evidence raised by the two letters. The Hearing
Examiner may at his discretion re-open the hearing, and may

submit an Amended Proposal for Decision only as to the remanded

issues."
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The Hearing Examiner, Gary L. Spaeth, issued an Order dated February 3,
. 1978 ordering that the Applicant submit to Mr. Zion the new information or a
] : summary of the new information which was discusﬁed in the Applicant's letter of
| December 9, 1977; that Mr. Zion would have ten days from receipt of such information
to request further relief from the hearing examiner and if the requested relief
sought is the reconvening of the hearing, such reguest shall so state the reasons;
that the Applicant would have five days to respond to the requests of Mr. Zion;
and if a reconvening of the hearing is requested and such request is granted that
it tentatively be §chedu1ed for February 27, 1978.
On February 22, 1978 the Department received an Objection dated February 21,
1978 from Mr. Zion which stated:
"The objector hereby objects to the informatidn supplied by
Philip E. Johnson for John E. Palo, a copy of which is
appended hereto and states: The information supplied is
. merely a restatement 'of the letter of December 9, 1977 and
does not provide the objectors with any concrete information
with regard to the salinity of the water."
Mr. Spaeth, the Hearing Examiner,sent a letter dated March 13, 1978 to Messrs.
Hamilton and Zion attorneys for the Applicant and Objectors stating in part, "If
you are unable to resolve this, I have tentatively set a pre-hearing conference
in my office on Thursday, March 23, 1978 at 10:00 a.m. 1If we still are unable
to resolve this at that time, I would 1ike to schedule a hearingrin this matter
on March 31, 1978 at 10:00 a.m. in Great Falls. Let me know if you can resolve
this and if not, as‘to whether the above scheduie is satisfactory."
On March 27, 1978 the Department received a letter from Mr. Zion dated
March 24, 1978 in reply to Mr. Spaeth's letter of March 13, 1978 which stated
‘ as follows: "This will confirm the conclusions reached following the prehearing

conference held in your office on March 23, 1978. Present at the conference
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were you, Philip E. Johnson, and myself. Mr. Johnson provided information regarding
. the salinijty of waters of the Little Muddy Creek and those coming from the Fort
Shaw Canal. It is my understanding that the water is generally high in saline
particles but that the primary problem with the use of the water is not increased
salinity in water runoff, but that of harm to the land upon which the water is
used. I agree with the suggestion that if a permit is issued that it be issued
subject to the restrictions of the time of year in which leeching can be performed.
I leave the details as to the precise restrictions to the department. As a
result of the pre-hearing conference, I hereby waive any further hearings and
leave the issues raised on appeal prior to this time for decision.”
On April 4, 1978, the Hearing Examiner issued an Amended Proposal for Decision
in the matter of Application No. 8772-c41QJ by John E. Palo.
The Amended Proposed Order Notice as issued on April 4, 1978 provided that
the Proposed Order would not become final until accepted by the Administrator of
. the Water Resources Division of the Department of Natural Resources and Conservation,
and that written exceptions to the Proposed Order, if any, shall be mailed to the
Department within ten (10) days after receipt of service of the Proposal for Decision
upon parties herein. No extensions of time for filing exceptions would be granted.
Upon receipt of any written exceptions, opportunity would be provided to file
briefs and to make oral arguments before the Administrator of the Water Resources
Division.
It is a matter of record that Mr. Zion, on behalf of the Objector Hamlett
Ranch Company, filed én Exception dated December 9, 1977 to the Proposed Order as
issued on November 22, 1977 by the Hearing Examiner. It is further a matter of
record that Mr. Zion chose not to file a supporting Brief, but requested that his
briefs of March 24 and April 6, 1977 be reviewed and waived his right, by letter
. of December 30, ‘1977, to an oral argument before the Water Resources Division

Administrator.
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The Department did not receive any Exceptions to the Amended Proposed Order
as.issued on April 4, 1978, nor has there been a request for an oral argument
hearing on a previously filed Exception. Therefore, since none of the parties
in this matter specifically requested an oral argument hearing on the previously
filed exception and briefs before the Administrator of the Water Resources
Division, the Administrator hereby makes the following Final Order, based on the
Hearing Examiner's Proposal for Decision of November 22, 1977 and Amended Proposal
for Decision of April 4, 1978, the objections, exception, briefs, and all other
_information of record in the application file.

The Proposed Findings of Fact, Conclusions of Law, and Order in this matter
as entered on November 22, 1977 by the Hearing Examiner and the Amended Proposal
for Decision as entered on April 4, 1978 by the Hearing Examiner, are hereby
adopted as the Final Findings of Fact, Conclusions of Law, and Order, except the
Proposed Order is hereby modified; to reflect the changes {Condition 1, paragraph
2), requested by the Applicant; to add the clause ordered by the Amended Proposal
for Decision as found on page 3 of said Order (Condition 6}; and is further
modified by adding new Condition 7.

FINAL ORDER

1. Subject to the conditions cited below the Applicant's Application for
Change of Appropriation Water Right No. 8772-c41QJ by John E. Palo is hereby
granted for the change of a portion of the following water right: A filed right
by E. F. Watson, S. T. Arnold and Ed Mathews, filed March 25, 18385 and appropriated
April 1, 1883 for 600lm1ners inches from Muddy Creek, as recorded in Book 1 of
Water Rights, page 11, records of Lewis and Clark County, Montana. Of the above
water 15 cubic feet per second or 6,735 gallons per minute up to 724 acre-feet
per annum have been diverted from Muddy Creek at a point in the SW4% SE4 NE% of
Section 14, Township 19 North, Range 2 West, Montana Principal Meridian, Cascade
County, Montana, and used for stock-watering and irrigation on a total of 300

acres, more or 1ess in the N: Sk of Section 13, and the S% NWy of Section 13,
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in Township 19 North, Range 2 West and the SW4 of Section 18 and the N of Section
19, in Township 19 North, Range 1 West, M.P.M., Cascade County, Montana, from
February 18 to October 1, inclusive, of each year.

The authorized change grants 216 acre-feet per annum from the above 724 acre-
" feet per annum to be diverted from Muddy Creek at a rate of 500 gallons per minute
or 1.11 cubic feet per second, at a point in the SWs NE% SWy of Section 17, Township
19 North, Range 1 West, M.P.M., Cascade County, Montana, to be used for stock-watering
and irrigation on a total of 90 acres, more or less, in the W% NEY, E NWY, NEY SWy,
and NW% SE% of Section 17, Township 19 North, Range 1 West, from April 1 to October
15, inclusive, of each year. |

2. The issuance of this authorization to change appropriation water right in
no way reduces the Applicant's liability for damage caused by the Applicant's
exercise of this change in appropriation, nor does the Department in issuing this
authorization to change, in any way acknowledge liability for damage caused by the
Applicant's exercise of this authorization of change.

3. This authorization to change is subject to any final determination of
prior existing water rights including the one in question in the sources as
provided by Montana law.

4. This authorization to change shall be revoked upon the violation of any
of the terms by the Applicant.

5. The authorization to change is subject to revision upon a finding that
it would adversely affect any other water users. This revision shall be made if
it is found that thg Qater quality of Muddy Creek is diminished substantially
by the exercise of fhis authorization to change. Thus, even though it appears
that such a change would have little if any effect on the quality of the water of
Muddy Creek, if at a later time it is found that the Applicant by the exercise
of this authorization to change actually does substantially diminish the quality

of water of Muddy Creek to the detriment of the downstream appropriators, this

autEorizatign shall be so modified to avoid such adverse effect.
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6. The Applicant shall, if leaching is done, leach before June 1 and if
Muddy Creek waters are used for leaching it shall be limited to periods of high
runoff when the salts are less than 1000 parts per million.

7. The above conditions to the granting of this authorization shall hold in
full effect for any successor in interest to the Applicant herein named.

RECOMMENDATION

The Department recommends that all parties in this matter install and maintain
adequate measuring devices to fit their particular individual situation, and keep

a record of water used for their own proof of their water rights and use.

Done this day of C:;:)Abij__,, 1978.

G

Administrator, Water Resources Division
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
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© o r STFORE THE CEPAXTENT OF
L NAYORAL RESOURCES AND CONSERYATION
‘ OF THE STATE OF mOWTARA

Pursusat to the Montana Water Use Act, and to the Montana Adw'nistre-
tﬁl Procadures Act, after due sotice, & hearing cn chjections to the above-
‘Gescribed application wes held i the courtroos of the Cascede County Court-
house lt Grut hlh. lhum on Friday, March 4, 1977, Gary L. Spat.h.

" Logal Cowncel and Huﬂng Examiner for the Departmezt of Ratursl Resources
- and Conservation, pmidtng.

fr. John £. Palo, the Applicant herein, sppeared personally and preseated
evidencs and testimony ia support of his sppliication. The Applicant was
represanted by counsel, MWr. Donald J. Hamilton of the firm of Jardine,
Stephenson, Blewet’ b Meaver of Lreat Falls, Moatama.

There were two objectiors filed to the above application by Mr. and

Mry. Harry Wiggand of Sur River. Montana, and Mr, Bradley Hamlett, Prestioent
of Hamiett Ranch Company. Nr. ramlett was represented by counsel, Mr
Jamug M, Zion, of Melema, Momtas:.

& Propossi for Decision was issued on Wovesmber 22, 1377. The namlett

R

Raach Comany filnd excaptions to the Proposd) for Necision dated Jecesber 3,

! 14977 with the Department on December 13, 1907,
!

Subsaguentiy Fr. Philip Jommson on benalf of the Applicaat, ¥r. Jomr

Palo, submitted 2 letler rejuesting that the applicatice g permt e
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modified. Wr. Joknson requested that the per sanum comsumption be roduced

h‘ﬂi& acre-faet to 236 acre-feet; that the proposed 342.9 gallons per
aimrts he reduced to SO0 galloms per minute; and the fiow rats be reduced

frem 2.1 to 1.25 cfs; that the proposed point of diversion remain the same
- and that the acreage be reduced from 180 acres located in the W and the Wy
Sk to 90 acres, scre or less, located in the Wy NEA, the Eh iy, the HEW

Sk, the Wi SEk all in Section 17, T. 19 4., R. 1 W., N.P.N,
The reason given for the request was that additional water tests had

besn parformed J:ich imahﬂ the salt content was too high to justify investing
- a Iw mt of money in irrigating the proposed ground without using 2 large

‘—_—t tf Sﬂ River water for lasching. Mr. Johnson indicated that there are

times of the year uh- Muddy Creek water it suitable for sprinkler irrigation.
“The lattar of Nr. Johnsom wes submitted to Mr. James Zion, Attormey

for ramlett Ranches, for his commnts. Mr. Zion requested a copy of the

test and reserved his right to desend 3 new hearing on the basis of the new

information.

On Janvary X. 1978 Mr. Orrin Ferris, Administrator of the Mater Resources

Division remanded the Resring to resolve the probless created by the proposed
chance and the aew informstion. 3y Order of the Mearing Examiner dated
february 3, 1972, the Applicant m ordered to suwpply such informatien.

A pre-hearing conference was held on March 23, 1978 betwzen Mr. Philip

Jongson on behalf of the Applicamt, Hr. James lioa, reovesenting the exceotor. '

Haglelt hanches, end the Rearinc Examiner. Nr. Joansom cresented the results
of nis tests which incicated trhere are Limes of the yeir when Muddy Cres.

water was extremely Ricn in salts and probably should ot De used if !
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© SPriskler irrigetion sy3ten. That the salt Tevel fn Muddy Creek was lovest
during kigh watar times and that if Kuddy Creek water wes used for Jeaching
1t should be dome at this time. It was swggesied that the Proposal for
Deciston be smended to so reflect this.

At the pre Mesring conference and by a subsequent letter, Mr. Zion
indicated that there was no need to go to a re-hearing and that the matter
$hould be reswbmitted to the Adwinistrator for hts comsideration of the
original exceptions filed by Hamlett Ranches.

Pursusnt to the pre-hearing conference 1t 1s hereby ordered that the
origisal Proposed Order be ‘amended by sdding the following chu&e:

" "The Applfcant, f leaching 15 done, shall leach before June 1 and 1f
‘M Creek waters are wsed for leaching it shall be limited to periods
of high rnoff when the salts are less than 1000 parts per million."

It ts further ordered that the Proposed Order be amended to reflect
the changes requested by the Applicant.

woTice

This is a Proposed Order and will not become final until accepted by
the Administrator of the Kater Resources Division of the Department of
Katura] Resources and Conservation. Written exceptions to the Propose !
Order, if any. shall be matled to the Department within ten (10) days arr-»
receipt of service of the Proposal for Decision upon parties herein. ko
extensions of time for f1ling exceptions will be grantsd. Upon receict
of any written excepti.ss, opportunity will be provided to file briefs ar.
to Make ora) argumests befors the Adwinistrator of the Mater sesource:
Otvisica,

‘_,&'
CATED this _ S cay of April 137¢.
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APPROPRIATION
WATER RIGHT NO. 8772-cdlCJ
BY JOi% E. PALO

PROPOSAL FOR DECISION

Pursuant to the Montana Water Use Act, and to the
Montana Administrative Procedures Act, after dus notice, a
hearing on cbjections to the above-described application was
held in the courtroom of ths Cascade County Courthouse at
Creat Falls, Montana, oOn griday, March 4, 1977, Gary L.
Speeth, Legal Counssl and Hearing Examiner for the Department
of Natural Resources and Cogservation, presiding.

ur. John E. Pslo, the Applicant herein, appeared person=
ally and prascnted evidence and testimony in support of his
spplication. The Applicant wvas represented by counsel, Hr.
ponald J. Hamilton of the fiyxm of Jardine, Stephenson,
Blewett & Weaver of Great ralls, Montana.

Thers were two objections filed to the above applicatiocn
by Mr. and Wrs. Harxy Wiegand of Sun River, Montana, and Mr.
Bradley Hamlett, president of Hamlett Ranch Company. M.
Hamlett was represented by counsel, Mr. James W. Zion, of
Eslena, Montana.

Mr. Pobert Peter and MI. gilvio Rodricuez attended the
hearing on behalf of the Department of Natural Resources.

At the commencemant cf the nearinc, 4r. James zion anc
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irrigate from muddy Creek from the middle of June on. Thus
4% & mattar of practice they generally irrigate from March
l.tulmuuno:mycmmon:. \
Rr. Johmson further indicated that they would seex to ’
Supplement Muddy Creek water at their proposed new point of %;2"
diversion by obtaining excess water from the Port Shaw ey
Irrigation Districe. This water 1y excess water and is not '
Always available, and when it is available, it is generally
only during the early spring runoff. Thus the Applicant
would seek to use his excess water and store it in a reservoir
which was not discussed in the application. He would release
the water from this reservoir during times of need at the
proposed new point of diversion. At presant the Applicant,
or Nr. Johnson have no agresment with the Fort Shaw Irrigation

District to obtain excess water and aeven if there was an

Agreemsnt to obtain excess water, there would be no gquaranteec
that it would ba available. The Applicant, as Mr. Johnson
has indicated has water on Birdtail Creek, but this applica-

tion in no way affects or changes the water right on Birdtai!

Creeix.

Upcon the completion of Mr. Philip Johnson's testimon.,
the Objectors then presented their case. At the beginr.:: : A
of the presentation, the Objector, Hamlett Ranch, moved o
deny the application for failure of the Applicant to suct.:.
his burden of showing that the Proposed chancge of vpiace =7

SPPropriation would not aaversely afinct others. = . -

- L

ROtion was taken under advisement and ;s herery deni.l,




The Objector Presented g1y witnesses: Mr. Barl Erickson,
Department of Agriculture, soi; Conservation Service; M.
Bradley uamlett, President and stockholder of Hamlett Ranch
Company; Mr..Barry Wiegand, an Objector; Mr. Bradley Hamlett,
Jr., son of g, Bamlett, President of Hamlett Ranch Company;
K. Lyle Thomas, Manager, Port Shaw Irrigation District; and
Rr. Robert 3. Peter, Analyst, Water Rights Bureau, Department
©f Matural Resources and Conservation.

Potential saline Seep problem. i, Erickson had not been on
the Palo unit but reached his conclusions by examination of

- the BCS Soil Data Maps available to him. Mr, Erickson
stated that the land in question was a gray area and before
he could reach a definite conclusion that he would require a
spacific on-gite investigation.

C slopes with gsome D Slopes. That the majority of the lanc
to be irrigated was » slope, which is 2 to 4 percent i

grade, with 4PProximately 60 acres being C slope, which ix 4
© & percent in grade and there was AFProximately 5 percen-
R the area to be irrigated classified as 3lope D which 1z -

CP® 0 3 to li percent in grade, whicn :s considered ro -
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all of bhis 59 YSALS, and that he was very fasmiliar with
jrrigation practices. Be indicated that he nas been a ©CO~
cwner of the samiett sanch since 1951, and prior to that

cime had & vamch {n the Cascade area.

nx. Bamlstt stated that he was familiar with the Palc
panch and the use of water on the ganch, and that he had
occasion to viev the 300 acres that are supposed.y
being jrrigatad at the present time. K. Hamlett testified

that he is & pilot and frequently flys over the area. Based

upen those obeervations, nr. Bamlett restified that since

L A L
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1951 he has sean wery little irrigaticn on the Paloc Ranch.

Mr. Ramlett tastified regarding saline scap probless
and poted ou similar land there has been saline seep foOr
crops similar to those proposed to pe growm by the Applicant.
Mr. Samlett said that the land he had saline problems with,
had about thes same slore and character as the proposed arcs
to be irrigated under this application.

Mr. Hamlett testified that he obiected to the Palc
application becauss in fact it was an attespt to obtrin all
of ths water that has been used in the past, and such an
attempt would reduce the amounts of water that he and othars
actually used over the years. Mr. Hamlett testified that he
felt, as an expsert in ranching and irrigation, that saline
seep On the Palo Ranch would affect the Hamlett ranch.

Mr. Hamlett further testified that he feels that he has
one of the earlisst, if not the earlisst, water right on
Muddy Creek and since this application for change is upstrean

from his ranch, that a grant of this change of application

would adverssly affect his present use f the water of Mulcy
Creek bV decreasina the amount of water available in *he
stream. Nr. Hamlett further indicated that he is concernc.
about the arailability of Fort Shaw water and that even wnorn
yort Show water is not availabie, ard thare is very iumt, 1
water in muddv Creekx, the Applicants will continue o dive..

water from Mocdy Creek to irrizate under this propcsal oven

though this would and sossinly no water would reach whe
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Mmmmmmmmmmumuy
mmwtrmthughulmucpmd
POsaibly cause a water quality problem for him. Nr. Wi~gand,
during cross-examination, {ndicated that he had no idea as
to the amount of watar that
nr.

the Palo's have used.
Wiegand indicated that Moddy Creek runs from a

—rie b

trickle to a full sgisze river. That in dry years it takes a
Ihuotorumtotmaldawnmdayr:mkm since his
raach is further downstream, he is scmevhat concernad by
Anythirg that would affect the creek as it is at the present.
lr Ramlett, Jr. testified that he is the som of Mr.
. m-ncy Renlett, President of the Bamlett Ranch. Mr. Hamlett
toutitiod that he worked on the Emmlett Ranch during the

-—:-muumgouq to school and that he has lived
there on the Ranch full time since 1971, During this time
he could see the proposed arva of irrigation and the 300
acrss which the Applicant claims has beea irrigated. He
s3w noticeable irrigation during the flood season but did

P,
L R

not ever in the past see any man-causad irrigation. That he
had frequent occasion to observe the land in cuestion ana

the land covid be secn from a top square butte,
Bamlet: Ranch Coepany runs cattle in the susaer.

Nr. Lyle Thomas, Xanager, Port Shaw Irrigation District

-y

where the !

trstified that there were four categories cf water availabic

to membersz and non-merners of the Yort Shaw irriqation
Digtrice: , 4

&} “Assessed Water Use:” i3 water availanple cnly to : !
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masbars oa & contract basis. A saall part of this water is

aveilable to a small part of the Falo Rranch.

ooB) "gycess water:® is water which runs off when
cna.al-d water is used, and there might be small guantities
of excess wvater available for the irrigation project in
quastion.

c) “Surplus water:® is water which is left over after
tha needs of the assessed users, and may be sold to anyone
on a first come first serve baais and is available in approx-
imately 2 years out of the three, at least as far as Mr.
Thomas's experience has been.

d) “Waste water:® is water which runs off after use
by all others.

The general conclusions of Kr. Thomas's testimony is
that any water from the irrigation district would bu un~
predictable, gporadic, and subject to by ochers. MIr.
ehomas indicated that surplus water would be available for
at least two years out of three and felt it would be worth
the chance to put in a svstem based \pon the availability of
this water. Mr. Thomas's testimony seemed to establish that
there could be a greatc temptation to use Muddy Creek watcr
i{f there was no other water available such as that frem tho
irrigation district.

Mr. Robert J. Peter of the Department was called by i

Cbiectors o testify as to khis field investigaticn of the

Palo application., NT. peter testified that from his fiell
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+ Mr. Peter admitted that the
Yolume figure was hot based on any actual volume measurement .

At the conclusion of the Objectors Presentation, Mr.
8ilvio Rodriguez of the Department testified on behalf of
the Department. He stated the figure for the “past use® of
724 acre-fest was reached by estimating 2.4 acre-feet per
acrs for the soil classification of the land claimed to pe
irrigated by the Applicant. He said that 600 miners inches
could be used to irrigate 30¢ acres but normaliy an average
of 1 miners inch per acre, and thus 300 miners inches would
SPPEAL to be sufficient to irrigate the 300 &cres in questiorn.
Mr. Rodriguer further indicated that it was doubtful that 1:
cfs was ever used by the Palos.

There were four witnesses present on behalf of the
Applicants’ cese, Mr. John Pale testified that he had beer:
on his present lang since 1929 and Cclaimed that he had
irrigated the 300 &Cres every year, diverting the wvater b
means of a headgate and that there had ingeeqd been floc.

rrigation in the early spring of the Year. He furtne-

indicated tnat he had no idea as to the volurse of ware:
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posed project. Oa thres different occasicns, Mr. Benry or

mmu wmder bis swervisiia, took soil samples of the
. aTea proposed to be irrigated. The first soil samples iadi-
cated thare was no problem, that there was only sand below
tlo .fuc and the sorts vere clesn of salt and sodium. But
-there wvas mad and shale below 30 inches in certain locations.
* The sacond exsmination indicsted that there vas no salts in
the first six inches and from six inches to six feet there
. was five minimals per ceatimeter which 4ows not pose a rajor

probles to any irrigation in the area. The third examination

. was conducted as & result of the differunces in the first two

examinations. This time Mi. Henry took three prcfiles of the

are& to be irrigated. (One profile was taken at a point of
i auu percent slope wvhere there were an indicats shale below

?-'N:'inchcs.) Two other profiles taken at this time showed that

thon vas a clay loam to 115 feet and the other location

showed a water table at 9 feet. Soils were clean to 20 to 30
inches with sodium =mineral below that point. There was no
permability problem to lly feet. There are some pans in the
area of approximatsly 10 feet in diameter, but that this would
pose very litcle problem. WNWith some leaching being required,
this whole area could be cropped with very :ittle problers.
The irrigation :ho-nld avoid as much :3 possible the mud and
shale area.

Rr. Benry indicated that contrary to the soil classifi-
cation referred to by Mr. Srickson that this isa't a typical
banz s0il. The PH is lower here than what would be found in

a4 beny area as was testified to by Mr. Erickson.

CASE # svs
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‘ _ . Undear cross examxination, Mr. Benry testified that the

‘ sites selactsd for the sail ialplcn were not necassarily the
bc;; soils in the arsa. Nr. Benry pointed out that at the
time they were esployed by the applicant to conduct the
tests that they wers looking at the feasibility of irrigation
and not-pttpnrinq for the present hearing. That in no way
¢id they seek information that would slant their conclusions
in favor of the proposal by Mx. Johnson, but rather they
wvanted as good as evidence as possible in reaching their
feasibility determination.

Mr. Benry feit that with the crops proposed by Mr.
Johnson, which is one year of barley followed by alfalfa and
grassland pasture, that this would cause very little probles.
Because of the prasent range condition, that actually this
croping and irrigation practice may actually decrease the
erosion from the land in question.

Mr. Benry, during his testimony, relied upon notes and
charts summarizing the soil information which had been collec-
ted., Purther, that the soil classifications were sketched on
a small map with the centsr pivot located on the map. The
Objector indicated that the soil classified as 126 on this
exhibit had a high degrade of solinity and that this soil

was found within the area of the sprinkler and immediately

adjacent to the sprinkler area. This must be the same soil
as wvas referred to by Mr. Erickson because it composes

approximately 5% of the proposed area to be sprinklecd.
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As required by lsw, the Bearings Examiner sakes the
J MW-M-WM fings a fact, the proposed conclusions cf
law and proposed order to the Administrator of the Water
Resources pivision, Department of Natural Resources and
Conservation.

PROPOSED FINDINGS OF FACTS:

1. Oo June 30, 1976 the Department received an Applica-
tion for Change of Appropriation Water Right No. 8772-c41QJ
by John E. palo seeking to change a portion of the following
water right: A filed right by E.F. Watson, s.T. Arnold, and
Ed Mathews, filed March 25, 1885 and appropriated April 1,
1883 for 600 miners inches from Muddy Creek, as recorded in
pook 1 of Water Rights, page 11, records of Levis and Clark
County, Montans. Of the above water right, 15 cfs on 6,735 gpm
lw o 724 acre-feet per annum have been diverted from Muddy
Cresk at & point in the SWXSEMNE% of Section 14, Township 19
Morth, Range 2 West, M.P.M., cascade County, Montana, and
used for stock watering and irrigation on a total of 300
acres, more or less, in the WSk of Section 13, and the ShMWh
of Section 13, in sownship 19 North, Range 2 west, and the
sWy of Section 18 and the N& of Section 19 in Township 19
North, Rance 1 West, M.P.M., Cascade County, Montana, from
February 15 to October 1, inclusive, of each year.

A proposed change is to transfer 435 acre-feet of water
from the above T24 acre-feet per annum, to be diverted from
Muddy Creek at a rate of 2.1 cfs or 342.9 gpm at a point in

the SWiMNEuSWk of section 17, Township 19 North, Range 1 MWest,

QA = # %77
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R.P.N., Cascade County, Montana to be used for stock watering

and irrigation on a total of 180 acres, more or less, in the
Wy and the ¥%8% of Section 17, Township 19 North, Range 1
West, from Aprii 1 to October 15, inclusive, of each year.

2. Tisaly objections to the above discriked application
were received from Mr. Bradiey Hamlett, President of Hamlett
Ranch Company and Mrs. Harry Wiegand. The objectors pledged
that they would be adversly affected by the granting of this
Change in appropriation. That such change would effect them
by reducing the water available to them and by such new irri-
gation that it would decrease the quality of water available
to them by increasing the salts and sodiums.

3. Applicant does have a filed water right to 600 ziners
inches of water from Muddy Creek appropriated Aprii 1, 1883 by
B.T. Ratson, S.f. Arnold, and Ed Mathews. The Applicant was
the successor in interest to such water rights b: way of cor-
vayance and in particular is the successor to 200 minaers
iaches of that water by being the successor in inter-st to o
Margaret McCartney, who was the eventual successor to Kat.ie
Getts who was the succeasor in interest *o an $.%. Getis whe
was the receip.ent of a ~onveyance b'' Mr. Sull:van ar indj-
cated in objectors Exhibit H,

4. While the use of Mudcdy C.eek watar by Mr. rfaic and
2is lessees, Mr. Phillip Jcanscn, has been sc=ewhas sporad: -
over the last few years. There is cvery indicasion thar ghe

100 acres in question has beer irrigat-d in tne casnt.

3
g 2
P
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That such water has not bc- abandoned by any of the parties.
Soch use of Muddy Creek water by way of testimony dates back
4t lsast to the early 1920s.

S. The Applicant by way of this change seeks to irri-
Sate approwimately 1830 acres by way of a center pivot sprink-
ler system with a Pumping capacity of 2.1 cfs or 942.9 gpa.
That under this particular water right, the Applicant or his
lesses, Mr. Phillip Johnson, would alwo seek to continue o
irrigates approximately 100 acres of the 300 acres that were
in the past irrigated. 1t is doubtful whether at any one
time 15 cfs was diverted to irrigate the 300 acres that had
Previously been irrigated except possibly during periods of
high flood. For purposes of this decision the 15 c¢fs is not
an important criteria, but rather, the 2.1 cfs is of prime im-
portance. The total bottom flow remaining at the old point
of diversion are not hecessary in reaching this decision be-
cause they are primarily dealing with gquantifying an oid
existing water right. Thus this is not the proper forum for
detersining the total available flow under the water righe 1n
gquestion. Rather, by this decision it s determined that the
volume proposed to be trensfered (2.1 cfs) is a reasonanie
voluvae flow under the eXiating water right in that there is
vaigre flow :n excess of this 2.1 cfs under the cld extsting
water right woich can be used at the present points of diver-
sion but which by this decision need not and are not neces-
sarily quantified.
6. The Hamlet: Razch Company and Mr. Harry Wiegand mave
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Rr. Niegandg, ven if (1) they are subsequent in time, and

"have an adverspe effect upon the objectors, xr, Bamlett and

(2}

they are PXior in timg, Under both Cxiteria thig change would

irrigation System an 300 acres to 4 sprinkler irrigation
System on a 180 acc-es and flood 1rrigation on 199 acres,

have no Present adverse effece “Pon the objectors. The two

there

actuoally will he lesz burden Placed upon Muddy Creex by this
particular change than wder the yse nade Previocusly of etnj«

Sssence be, {f not improved by th:.g charnge frow fleedo irrg

tion to sprinxler System would i1 -o evest e diziaisrc.
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there aay be times

would be required and if such leaching jg scheduled to cpin-

cide during periods of high runoff, it would have very little

if negligible impact upon water quality ina Muddy Creek down-
Strean from the proposed point of view.

7. Pursuant to Section 89-893, R.C.M. 1947, an appro-
Priator along Muddy angk Way not change all or any part of

8. If this change in appropriation ig granted without
modification, i¢ B8y adversely affect the rights of other
Appropriators along Muddy Creek.

From the foregoing Proposed findings of fact, the foj-
lowing Proposed conclusions of Law are hereby made:

PROPOSED CONCLUSION OF Law

1. Under the Provisgions of Section 89-892, R.C.M. 1947,
an authoriration from the Department jg feguired to change
the location of the point of diversion ang Place of yge along |
Muddy Creck.

2. If thig authorization is corditionad it wy)i not

{ j adversely affect any other appropriatcr.
: 3. The filed and “use” rignes of Otner appropriators

Rust, by statute, be protected even if they are subsequent to
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the right i, question.

4. The jectors Presenting evidence 4t the hearing
4PPear to have valig filed ang *yge- Fights along Muddy Craex.
6. The %pplication for change of 4ppropriation water
Tights showlg be granted according to Provisions of Chapter 8,

Status of claimad rights of any other Party, except in rala~
tion to the right in question, to the extent necalaaty to

Proposed conclusions of Law, the following Proposed order jg
heredby made;

1. Subject to the conditiong cited below, the Applicant's
Tequest to change appropriation water right jg hereby granted

for the change of » Portion of the following water right: A
filed right by E.P. Watson, 5, ., Arncld and ga Mathews, filed
Rarch 25, 1885 ang appropriated April 1, 1883 for 600 miners
inches from Muddy Creek, ag fecorded in Book I of L




clmmmmuucuonn. and the Sl of Section
_-n.hmum mzhstmdmmome
"-).‘hdﬂn l‘;ol“euoa 13, in Townrhip 19 Korth, Range }

West, N.P.N., Cascade County, Montana, from Pebruary 18 to
QBtnhor 1, inclusive, of each year.

™he proposed change is to transfer 435 acre-feet per
annum from the above 724 acre~feet per annum to be diverted

. Zrom Muddy Creek at a rates of 2.1 cfs or 942.9 gpa, at a

Point in the SWANEYEWX of Section 17, Township 19 North,
Range 1 Wast, N.P.M., Cascades County, Montana, to be used

for stock watu-i.nq and in'igation of a tatal of 180 acres,

noTe oz hcc. in the W4 and thn NSk ot Section 17, Township
19 Mrt.h, llnqo ) | Illt, from April 1 to October 15, inclu-
d‘n. o! each year. :

2. The issuing of this authorization to change appro-
priation water right in no way reduces the Applicant's lia-
bility for damaged caused by the Applicant's exercise of this
change in appropriation, nor does the Department in issuing
this avthorization to change, in any way acknowledge liability
for damage caused by the Applicant's exercize of this author-
izaticn of change.

3. This authorization to change is subject to any final
determination or prior exist ing water rights including the
one in question in the sources as provided bv Montana Law.

4. This authorization to change shall be revoked upon

the viclation of any of the terms by the Applicant.
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Creek to the chtrinent of the

downstream 4ppropriators, this authorization shall be a0

®0aified to avoid suck

of the Water Wsources

DATED this <2  gay of November, 3977,

adverse affect.

Division,

-,
P

- LR 0
A /.’;"’:«*-.-J-',_'/“’:Z-- ol /

Bearing fyamine;
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